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Accessibility for the Handicapped: The Impact of
Section 504 on Architectural and Transportation
Barriers
I.

INTRODUCTION

The legal aspects of the plight of the handicapped have recently
received a great deal of attention' resulting in federal legislation
forbidding discrimination against the handicapped in federally
funded employment, 2 as well as prohibiting the exclusion of the
3
handicapped from federally funded programs and activities. It is
Congress' intention that handicapped individuals "prepare for and
ability to live
engage in gainful employment" and "improve their
4
self-sufficiency.''
and
with greater independence
This intention has been frustrated in the past by both attitudinal5 and physical' barriers. Even if attitudinal barriers are overcome
and jobs and other activities are opened to the handicapped, physical barriers remain for at least the mobility-handicapped segment
of our population. Obviously, little is accomplished by hiring a
wheelchair-bound person if that person cannot use standard transportation systems to reach that job, cannot get into his place of
employment and cannot use the only toilet facilities provided.
This comment, in addressing federal efforts to remove physical
barriers, focuses on three federal acts which cover the broad categories of architectural and transportation barriers, and the administrative regulations promulgated pursuant to the statutes. Also discussed are the requirements of the statutes, the interplay among
1. See, e.g., Hamer, Rights of the Handicapped, II EDITORIAL RESEARCH REPORTS 887
(1974).
2. Rehabilitation Act of 1973, 29 U.S.C. §§ 791, 793, 794 (Supp. V 1975); see Comment,
NondiscriminationUnder Federal Grants-StrivingToward Equal Employment Opportunities for Handicapped Individuals, 3 U. DAY. L. REV. 405 (1978) [hereinafter referred to as
Equal Employment].
3. Rehabilitation Act of 1973, 29 U.S.C. § 794 (Supp. V 1975); see Comment, Defining
the Handicapped:The RehabilitationAct of 1973, 3 U. DAY. L. REv. 391 (1978) [hereinafter
referred to as Defining the Handicapped].
4. Rehabilitation Act of 1973, 29 U.S.C. § 701 (Supp. V 1975).
5. See S. REP. No. 93-1297, 93d Cong., 2d Sess. 50-51, reprinted in [1974] U.S. CODE
CONG. & AD. NEWS 6373, 6400-01; Comment, Abroad in the Land: Legal Strategies to Effectuate the Rights of the Physically Disabled, 61 GEo. L.J. 1501, 1513 (1973) [hereinafter
refered to as Abroad in the Land].
6. REPORT OF THE NATIONAL COMMISSION ON ARCHITECTURAL BARRIERS TO REHABILITATION
OF THE HANDICAPPED, DESIGN FOR ALL AMERICANS, H. Doc. 90-3240, 90th Cong., 2d Sess. (1968);
S. REP. No. 93-1297, 93d Cong., 2d Sess. 50-51, reprinted in [1974] U.S. CODE CONG. & AD.
NEWS 6373, 6400-01.
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them and the efficacy of the current scheme in removing physical
barriers. Of major interest is the impact of section 504 of the Rehabilitation Act of 1973 on existing federal legislation.
A.

Background
The physically handicapped have traditionally been unable to
establish a right to equal treatment and equal access. Common law
did not require that the special needs of the physically disabled be
met.' Additionally, physical disability has not been considered a
basis for finding invidious discrimination with respect to fourteenth
amendment equal protection, nor have courts accepted the argument that architectural barriers abridge the fundamental rights to
travel, to associate and to participate in government.8
Realizing that "[i]t is of little use to find employment for an
individual confined to a wheelchair if he cannot get up to, or
through the door of the building, or if he cannot get a drink of water
. . .inside the building,"' Congress passed the Architectural Barriers Act of-1968. ' The Act required federal and federally funded
buildings intended for public use to be constructed so as to be accessible to the handicapped, and authorized the General Services
Administration (GSA) and the Secretaries of Defense and Housing
and Urban Development (HUD) to prescribe standards for the design, construction and alteration-of federal buildings."
Two years later, Congress addressed transportation barriers. It
amended the UrbanMass Transportation Act of 196412 by adding
section 16a, Which requires that "special efforts" be made in the
7. See, e.g., tenBroek, The Right to Live in the World: The Disabled
and the Law of
Torts, 54 CAUF. L. REV. 841, 848-52 (1966); Defining the Handicapped, supra
note 3, at 391.
8. United Handicapped Fed'n v. Andre, 409 F. Supp. 1297, 1301-02 (D.
Minn. 1976) (no
suspect class, no invidious discrimination), rev'd on other grounds, 558
F.2d 413 (8th Cir.
1977); Snowden v. Birmingham-Jefferson County Transit Auth., 407
F. Supp. 394, 397-98
(N.D. Ala. 1975) (no affirmative duty to provide special facilities, no
fundamental right to
access); see Frontiero v. Richardson, 411 U.S. 677, 686 (1973); but see
Gurmankin v. Costanzo, 411 F. Supp. 982 (E.D. Pa. 1976) (violation of fourteenth amendment
due process);
see Equal Employment, supra note 2, at 407-08. For a discussion of legal
strategies based on
constitutional theories see Abroad in the Land, supra note 5.
9. S. REP. No. 538, 90th Cong., 2d Sess. 2, reprinted in [1968] U.S. CODE
CONG. & AD.
NEws 3214, 3215.
10. PUB. L. No. 90-480, 82 Stat. 718 (codified at 42 U.S.C. §§ 4151-4156
(1970)), as
amended by PUB. L. No. 94-541, 90 Stat. 2508 (1976).
The first federal attempt to aid the handicapped was the Smith-Fess Act,
PUB. L. No.
66-236, 41 Stat. 735 (1920). The earliest federal recognition of the problem
of physical barriers
was the creation of a National Commission on Architectural Barriers
in the Department of
Health, Education and Welfare (HEW) in 1965. 29 U.S.C. § 41d (Supp.
I. 1965), repealed by
PuB. L. No. 90-391, 82 Stat. 304 (1968).
11. 42 U.S.C. §§ 4151-4156 (1970).
12. 49 U.S.C. §§ 1601-1611 (1970).
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planning and design of mass transit facilities and services so that
3
they can be effectively used by the elderly and handicapped. Section 16 requires that federal programs offering assistance in the field
of mass transportation contain provisions implementing this policy,
and authorizes the Secretary of Transportation to make grants and
loans for the purpose of making transit services available to the
handicapped and elderly. 4
The most recent and far reaching statute is the Rehabilitation
Act of 1973.' 5 The bulk of the Act provides for federal funding of
research and rehabilitation, but two sections have a direct impact
on physical barriers. Section 5021" creates an Architectural and
Transportation Barriers Compliance Board (ATBCB), composed of
the heads of HEW, HUD, GSA, the Departments of Transportation
(DOT), Labor and the Interior, the Postal Service and the Veterans'
Administration. Among the Board's duties is the enforcement of the
Architectural Barriers Act. Section 50417 is a broad mandate of nondiscrimination against the handicapped in federally funded or assisted programs and activities. Regulations which deal specifically
with physical barriers have been and will continue to be promulgated under this section. 8
II.
A.

ARCHITECTURE

Architectural BarriersAct

In 1968 the National Commission on Architectural Barriers to
Rehabilitation of the Handicapped reported its findings on the
plight of the disabled. The Commission found that "[miore than
20 million Americans are built out of normal living by unnecessary
barriers," and recommended federal action to remedy the situa0
tion. 9 The same year the Architectural Barriers Act was enacted."
The Act made federally owned and funded buildings intended
for public use subject to construction standards issued pursuant to
the Act. GSA, in consultation with HEW, was authorized to promulgate accessibility standards for most of the covered buildings,'
13.
14.
15.
16.
17.
18.
19.

PUB. L. No. 91-453, 84 Stat. 967 (codified at 49 U.S.C. § 1612 (1970)).

Id.
29 U.S.C.
29 U.S.C.
29 U.S.C.
See notes

99 701-794 (Supp. 111 1973 & Supp. IV 1974).
§ 792 (Supp. IV 1974).
§ 794 (Supp. III 1973).
52-54, infra, and accompanying text.

REPORT OF THE NATIONAL COMMISSION ON ARCHITECTURAL BARRIERS TO REHABILITATION

ALL, H. Doc. 90-3240, 90th Cong., 2d Sess. 5 (1968).
20. PUB. L. No. 90-480, 82 Stat. 718 (codified at 42 U.S.C. §§ 4151-4156 (1970)), as
amended by PUB. L. No. 94-541, 90 Stat. 2508 (1976).
21. 42 U.S.C. § 4152 (1970).
OF THE HANDICAPPED, DESIGN FOR
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while HUD and the Department of Defense were empowered to prescribe standards for residential and defense structures." These standards could be waived at the discretion of the administrative heads
of the departments and agencies affected. 23 In 1976 the Act was
amended to make the promulgation of regulations mandatory rather
than permissive.2 4 The amendment also brought the Postal Service
under the coverage of the Act, required GSA to report annually on
compliance and the number of waivers granted, and required the
Architectural and Transportation Barriers Compliance Board to
report annually to Congress.2"
The Act was a praiseworthy beginning but was found to have
only a minor effect on making federal buildings barrier-free."6 A
General Accounting Office report presented to a House subcommittee indicated that, although accessibility costs were negligible when
accessible features were included at the design stage, structures
which were not barrier-free were still being built.27 In fact, not one
of the 314 federal buildings inspected, all of which were constructed,
altered or leased after the passage of the Act, was barrier-free."8
The causes of this failure were inherent in the Act. The agencies
involved were for eight years authorized,not required, to take action
by promulgating regulations." The statutory definition is very narrow, excluding buildings financed under the authority of statutes
which do not themselves impose design and construction standards.'" Existing buildings are not required to be altered because
they are inaccessible; rather, if alterations are being made for some
unrelated reason, the design standards apply to the altered portion
of the building.3
Another problem involves the design standards actually prescribed. All the agencies covered by the Act eventually adopted
design specifications32 developed by the American National Stan22. Id. §§ 4153, 4154.
23. Id. § 4156.
24. PUB. L. No. 94-541, 90 Stat. 2508 (1976).
25. Id.
26. The Effectiveness of the Architectural Barriers Act of 1968: Hearings Before the
Subcomm. on Investigations and Review of the House Comm. on Public Works and
Transportation, 94th Cong., 1st Sess. 2 (1975) [hereinafter referred to as Effectiveness
Hearings] (statement of Rep. Jim Wright).
27. Id.
28. Id. at 14 (statement of Clifford I. Gould).
29. See Id. at 15.
30. Id. This exception was believed to exempt buildings constructed or altered with
revenue sharing and grant-in-aid funds. Id.
31. Id.
32. Id. at 16. See, e.g., 41 C.F.R. § 101-19.603 (1977) (GSA); 24 C.F.R. §§ 40.4, 570.606
(1977) (HUD).
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dards Institute, known as the ANSI standards. The standards set
out design criteria for building features such as doors, ramps, walks,
elevators and toilets. They prescribe such details as the width of
halls, doors and elevators, the composition and slope of ramps and
walks, and the height at which sinks, water fountains, telephones,
3
and light switches are mounted. The standards' usefulness is limfew descriptive drawings
ited because they lack specificity, contain
35 These standards have been
and do not cover residential facilities.
revised since they were first issued and the most recent revision is
3

now two years overdue.

1

The most glaring weakness of the Act is its lack of any enforcevirtually unment mechanism. Given this problem, combined with
7 it is not really
3
limited permission to agency heads to grant waivers,
surprising that the Act was not effective.
The Architectural and TransportationCompliance Board
Congress responded to the failure of the Architectural Barriers
Act by creating the Architectural and Transportation Barriers Compliance Board (ATBCB) in section 502 of the Rehabilitation Act of
1973.38 The Board is composed of representatives of federal agencies
responsible for the construction and use of facilities which receive
federal funds. It acts as a central research, information gathering,
and advisory entity.3 9 The Board is directed to: (1) investigate alternative approaches to physical and attitudinal barriers confronting
the handicapped; (2) determine what measures are being taken by
federal, state and local governments and other groups to eliminate
barriers to the handicapped; (3) promote use of the International
and
Accessibility Symbol; (4) determine how the transportation
°
housing needs of the handicapped can best be met."
Perhaps most importantly, the Board is charged with the enB.

ACCESSIBLE TO AND USA33. AMERICAN STANDARD SPECIFICATIONS FOR MAKING BUILDINGS
ANSI standards].
[hereinafter
1971
1171.1-R
BLE BY THE PHYSICALLY HANDICAPPED, ANSI No.

Commission
The ANSI standards were developed in 1961 at the request of the President's
BARon Employment of the Physically Handicapped. ARCHITECTURAL AND TRANSPORTATION
as ATBCB FIRST
to
referred
[hereinafter
(1974)
153
REPORT
FIRST
BOARD,
COMPLIANCE
RIERS
REPORT].

34. ANSI standards, supra note 33.
35. Id.; Effectiveness Hearings, supra note 26, at 16.
with
36. ATBCB FIRST REPORT, supra note 33, at 6-7. Syracuse University contracted
Id.
standards.
the
revise
to
the ATBCB
37. 42 U.S.C. § 4156 (1970).
38. 29 U.S.C. § 792 (Supp. IV 1974).
39. Id.
40. Id.
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forcement of the Architectural Barriers Act. 4' The Board is empowered to hire staff, conduct hearings and investigations and issue
orders suspending funds with respect to any building not in compliance with the Act and regulations.42
The creation of the Board has solved the problem of enforcement, but it is by no means a cure-all. The broad waiver provision
and the ambiguity of the ANSI standards remain. Additionally,
although the Board's title would seem to indicate that it has enforcement power in the transportation area, the Board's enforcement jurisdiction is limited to the Architectural Barriers Act.43 This
title results in confusion in government and private circles about the
definition of the Board's jurisdiction under section 502 of the Rehabilitation Act, as well as HEW's jurisdiction under section 504 of the
same act, which is discussed below." Finally, the Board may simply
have so much work that it is unable to effectively enforce the Architectural Barriers Act. The Board presently has over 500 complaints
pending and only three attorneys.4 5 While this problem can be
solved, as the Board is permitted to hire as large a staff as it requires," it is a present threat to the Act's effective enforcement.
C.

The RehabilitationAct.
With passage of section 504 of Rehabilitation Act of 1973," 7

41. Id.
42. Id. Board orders are final for purposes of judicial review and are issued pursuant to
Administrative Procedure Act procedures. 36 C.F.R. § 1150.1-115 (1977). Private individuals
can initiate complaints to the Board, but are not parties to the resulting administrative
action. Id. at § 1150.12.
43. This is the effect of the language of the statute, 29 U.S.C. § 792(d) (Supp. IV 1974)
and it is the interpretation of the statute by the Board. Conversation with Mr. Charles D.
Goldman, general counsel, ATBCB legal office, April 3, 1978.
44. Id. As confusion exists among the public, not all of the public complaints fall within
the Board's jurisdiction. It is, however, seeking to resolve informally as many of those complaints as is practicable.
45. Upon the organization of the ATBCB, the GAO transferred three hundred and
fourteen cases to the Board, of which one hundred and one are pending. Since 1973, the Board
has received one hundred and twelve complaints from the public, of which forty-five remain
unresolved. Currently, the Board is receiving approximately twenty public complaints each
month. Most reach some form of resolution within sixty days. However, may federal agencies
seem to regard the Board as an adversary and have sought to delay the enforcement procedures.
The Board does not currently have enough inspectors to assure compliance with the
Architectural Barriers Act, but plans to conduct a pilot program of "directed reviews" in ten
federal regions in an attempt to make pre-complaint inspections. Thus far, the Board has not
instituted any enforcement procedure upon its own initiative. Conversation with Charles D.
Goldman, general counsel, ATBCB legal office and Robert Ganton, compliance officer,
ATBCB compliance division, April 3, 1978.
46. 29 U.S.C. § 792(e) (Supp. IV 1974).
47. 29 U.S.C. § 794 (Supp. III 1973).
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Congress created the strongest and most far-reaching weapon
against unequal treatment of the handicapped. This section, which
has been hailed as the "Civil Rights Act" for the handicapped,"
provides:
States,
No otherwise qualified handicapped individual in the United
of his
reason
by
solely
as defined in Section 706(6) of this title shall,
benethe
denied
be
in,
handicap, be excluded from the participation
activor
program
any
under
fits of, or be subjected to discrimination 9
ity receiving Federal financial assistance.
This broad dictate is to be implemented by regulations promulgated
asby Cabinet-level departments which distribute federal financial
sistance.SO
HEW has been given a coordinating role in the implementation
and each
of section 504. It must promulgate prototype regulations,
own secits
issue
federal department which dispenses funds must
5 At the
prototype.
tion 504 regulations, consistent with the HEW
52 HEW's own regulaguidelines,
HEW
the
date of this writing, only
53
Small
tions for programs it funds, and proposed regulations for the
4 the National Endowments for the Arts'.
Business Administration,
5 4 2 and for the Department of the Treasury5"and the Humanities,
55
have been issued.
1. HEW regulations
Section 504 itself is so broad that any major impact on the
problems of the handicapped must be made by the implementing
regulations. Because HEW is given a leadership and coordinating
are
role in the implementation of the section, its own regulations
House Conference on the
48. Remarks of HUD Secretary Patricia Harris at the White
1977).
25,
May
Handicapped (HUD News,
706(6) of the Act, which
49. 29 U.S.C. § 794 (Supp. III 1973). For a discussion of §
2.
note
supra
Handicapped,
the
Defining
see
defines "handicapped,"
11, 914, 3 C.F.R. 117 (1977).
50. The regulatory scheme is prescribed by Exec. Order No.
51. Id.
Part 85.
52. 43 Fed. Reg. 2,132 (1978) (to be codified in 45 C.F.R.
Part 84).
C.F.R.
45
in
codified
be
(to
(1977)
22,676
Reg.
Fed.
53. 42
113).
54. 43 Fed. Reg. 9,488 (1978) (to be codified in 13 C.F.R. Part
1151).
54.1 43 Fed. Reg. 15,458 (1978) (to be codified in 45 C.F.R. Part
1170).
Part
C.F.R.
45
in
codified
be
(to
54.2 43 Fed. Reg. 15,737 (1978)
Part 51).
54.3 43 Fed. Reg. 15,735 (1978) (to be codified in 31 C.F.R.
some time. Although section
55. The promulgation of the regulations was delayed for
history of the 1974 amendlegislative
the
504 contains no language requiring rulemaking,
section 504 by regulations.
of
implementation
the
intended
Congress
that
ments indicated
1457, 93d Cong., 2d Sess.
No.
REP.
H.R.
(1974);
S. REP. No. 1139, 93d Cong., 2d Sess. 24-25
HEW did not solicit com(1974).
39-40
Sess.
2d
Cong.,
93d
1297,
No.
REP.
S.
(1974);
27-28
were issued July 16, 1976,
ments for proposed rules until May, 1975. Proposed regulations
to issue them. Cherry v.
Mathews
then-Secretary
ordered
court
federal
a
before
three days
to sign final regularefused
Mathews
Secretary
1976).
Mathews, 419 F. Supp. 922 (D.D.C.
first submitting
Published
by eCommons,
1978them to Congress. In the interim, the Carter Administration
tions without
483-84 (1977).
took office and Mathews was replaced. 33 CoNG. Q. ALMANAc
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illustrative of what will be required of recipients of federal aid regarding physical accessibility.
The thrust of the HEW regulations is that no handicapped
person shall be unable to participate in a federally funded
program
because the facilities which house it are inaccessible.6
The regulations require that programs and activities, "when viewed
in [their]
entirety," must be accessible, not that buildings must be
accessible.
Recipients of federal funds need not make each existing
facility or
every part of a facility accessible to the handicapped,"7
nor are they
required to make structural changes in existing facilities
if other
methods will make a program or activity accessible."8
The regulations may be complied with, for example, by redesign of
equipment,
or reassignment of classes or other services to an accessible
building.51 However, in choosing among alternative methods,
priority
must be given to those methods which offer programs to
the handicapped in "the most integrated setting appropriate."'"
The regulations place a decided emphasis on the integration
of
the handicapped into the mainstream of society. For example,
in its
analysis of the final rule, HEW rejected the suggestion
of some
commentators that colleges in a geographic area form a
consortium
and contribute to making one member institution accessible
to the
handicapped. Such a consortium, according to HEW, would
be segregative and discriminate against handicapped students
by restricting their choice of schools."1 Similarly, a public school
district may
not make only one facility accessible if the result is
to segregate
handicapped students in a single setting. 2
The time period for making any nonstructural changes
required
by the regulations, for example reassigning classes, expired
August
3, 1977. If structural changes are necessary to make a
program accessible, they must be completed by June 3, 1980, "but
in any event
56. 42 Fed. Reg. 22,676, 22,681 (1977) (to be codified
in 45 C.F.R. § 84.22(a)). The
regulations also deal with discrimination in employment,
education, etc., but those topics are
outside the scope of this Comment. On employment discrimination
see Equal Employment,
supra note 3.
57. 42 Fed. Reg. 22,676, 22,681 (1977) (to be codified
in 45 C.F.R. § 84.21).
58. Id. (§ 84.22(b)).
59. Id. Section 8 4 . 22 (c) of the regulations makes an exception
and allows small health,
welfare and other social services providers (e.g. physicians)
with fewer than 15 employees an
alternative to making their own services accessible. Such
providers may refer handicapped
persons to other, accessible, providers of the service if
after consultation with the handicapped person involved, it is found that there is no way
to comply with the regulations other
than by making significant alterations to an existing facility.
60. Id. (§ 84.22(b)).
61. Id. at 22,689.
62. Id.
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3 Transition plans for structural
as expeditiously as possible."
changes must be developed, and must identify existing obstacles to
the handicapped, specify the schedule for achieving accessibility,
describe the method by which the facility will be made accessible,
of the plan.
and identify the person responsible for implementation
4
This plan must be available for public inspection.
Beyond making existing programs accessible, the regulations
require that any new facility constructed by a recipient of federal
If
funds must be designed to be accessible to the handicapped.
existing facilities are altered and the alteration would, or could,
deaffect the accessibility of the building, the alteration must be
regulations
signed so that the facility is made accessible. The HEW
5
standards.
adopt the ANSI design and construction

2.

Coordinatingregulations

In addition to its own regulations for recipients of HEW funds,
other
HEW has also issued guidelines for regulations to be issued by
6 These
assistance.
federal
provide
departments and agencies which
guidelines direct each funding agency to issue regulations implementing section 504.67
The guidelines dictate, to a large extent, the content of the
regulations of the other agencies. Each agency's regulations must,
in a manner consistent with the guidelines, define "handicapped
persons" and prohibit discrimination against qualified handicapped
individuals.68 In the area of accessibility, the guidelines, like HEW's
own regulations, require that programs and activities, "when viewed9
in [their] entirety," be readily accessible to the handicapped.
Regulations must require that structural changes necessary to
achieve accessibility be made within three years of the effective date
of the funding agency's regulations, and that transition plans for
70
structural changes be developed.
One difference is that agency regulations must require that new
construction and alterations to facilities must be designed for acces63. Id. at 22,681 (to be codified in 45 C.F.R. § 84.22(d)).
64. Id. (§ 84.22(e)).
65. Id. (§ 84.23).
66. 43 Fed. Reg. 2,132 (1978) (to be codified in 45 C.F.R. Part 85).
14, 1978, and final
67. Notices of proposed rulemaking must be issued before April
period. Id. at
comments
the
of
expiration
regulations issued no more than 135 days after the
Office for Civil
HEW's
to
submitted
be
also
must
regulations
final
proposed
2,137 (§ 85.4). All
Rights for review. Id.
68. Id.
69. Id. at 2,138 (§ 85.57).
some modes of transporta70. Id. at 2,139. An exception to this time period is made for
text.
tion. See note 104, infra, and accompanying

Published by eCommons, 1978

UNIVERSITY OF DA YTON LA W REVIEW

[Vol. 3:2

sibility "to the maximum extent feasible;" a qualifying phrase not
found in HEW's regulations. 7 The guidelines also
do not mandate
the adoption of the ANSI standards. Agencies
are, however, required to consult with the ATBCB in developing
the standards for
design which they do adopt.7 2 Enforcement procedures
too are mandated by the guidelines. Each funding agency must
enforce its regulations via its existing title V 73 enforcement mechanism."4
These guidelines are intended by HEW as merely
which sets out minimum requirements. Each agency thaf-a guide
is encouraged
to examine HEW's own section 504 regulation
and decide if its
regulations should contain more detailed provisions
like those
adopted by HEW.7" Agencies are expected to incorporate
regulations "specific provisions adapted to the particular in their
programs
and activities" which they fund.7"
Section 504 is a stronger weapon against physical
barriers than
the Architectural Barriers Act. It is much broader
in scope than the
Barriers Act which covers only federally owned and
leased buildings
and buildings constructed or altered with federal
funds. Section 504
also requires that buildings be altered, if necessary,
to make programs accessible.
The strengths of section 504, however, will not necessarily
cure
the deficiencies of the Architectural Barriers Act.
Arguably, there
is very little overlap in the applicability of the two
acts. If federally
owned and leased buildings are considered not
as "recipients of
federal financial assistance" but as distinct federal
operations, section 504 will not apply to them. It would then be
possible, because
the Architectural Barriers Act does not require
retrofitting, that a
71. 43 Fed. Reg. 2,132, 2,139 (1978) (to be codified
in 45 C.F.R. § 85.58).
72. Id. at 2,137 (§ 85.7).
73. Title VI of the Civil Rights Act of 1964, 42 U.S.C.
§§ 2000d to 2000d-6 (1970). Title
VI procedures are found in 45 C.F.R. §§ 80.6-10
(1976).
74. 43 Fed. Reg. 2,132, 2,137 (1978) (to be codified
in 45 C.F.R. § 85.5). The "Summary
of Rule and Analysis of Comments" accompanying
the guidelines, Id. at 2132, states as
follows regarding the enforcement section:
Comments led to three changes in section 85.5
(Enforcement). Adoption of title V1
enforcement procedures is not a required element
of the enforcement system; even
those commenters who do not entirely support
the title VI procedures favored their
inclusion because of the advantages of a simple
complaint mechanism.
Id. at 2133 (emphasis added). Considering the mandatory
language of the final rule, and the
fact that the proposed rule did not use title VI,
42 Fed. Reg. 32,264, 32,266 (1977) (§ 8.5),
while the final rule does use it, 43 Fed. Reg. 2,136,
2,137 (1978) (to be codified in 45 C.F.R. §
85.5), the word "not," emphasized above, is no
doubt a printing error. However, the Small
Business Administration in its proposed rules adopts
a new enforcement procedure, 43 Fed.
Reg. 9,488, 9,491-93 (§§ 113.6-9), although it already
has a title VI mechanism. 13 C.F.R.
§§ 112.10-14 (1977). The two provisions are almost identical.
75. 43 Fed. Reg. 2,132 (1978).
76. Id. at 2,137 (§ 85.4).
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handicapped person would find private but federally assisted programs more accessible than purely federal programs.
Another distinguishing characteristic of section 504 is its
agency-by-agency approach to implementation and enforcement.
This approach provides flexibility and permits each agency to tailor
regulations to its particular programs. On the other hand, this approach may create a great deal of confusion. A recipient, a university for example, may receive funds from more than one federal
agency and be faced with multiple forms, multiple regulations and
multiple investigations. Although commentators complained 77about
this problem, HEW declined to issue regulations to solve it. The
confusion which could result if a recipient is faced with one funding
agency's adoption of ANSI standards and another agency's adoption
of some other design standard is obvious.
The agency-by-agency approach also has the potential to create
more fundamental conflicts. For example, a reading of the HEW
guidelines leads to the conclusion that recipients must make their
programs accessible and that there are no excuses for not doing so.
Nothing in sections 85.56-.58 or the summary and analysis of the
regulations indicates that there is, for example, a "business necess7
ity" exception to the regulations. " Yet the proposed regulations
issued by the Small Business Administration state: "Recipients in
preexisting structures shall make reasonable accomodations with
respect to making their goods or services accessible to qualified
handicapped employees and clients unless the recipient can demonstrate that the accomodation would impose an undue hardship on
the operationof the business."I' This may very well be a reasonable,
even a necessary, exception but it is an exception which appears to
be in direct conflict with the HEW guidelines, and illustrates a
major problem with the agency-by-agency approach.
II.

TRANSPORTATION

The transportation area presents similar physical barriers to
the handicapped. Many modes of travel are not accessible to the
handicapped.s' This comment, therefore, cannot explore all modes
77. Id. at 2,133 (1978).
against on the
78. Title VII of the Civil Rights Act, for example, can be defended
Duke Power Co., 401
grounds of business necessity. 42 U.S.C. § 2000e-2(h)(1964); Griggs v.
U.S. 424 (1971).
79. 43 Fed. Reg. 9,488, 9,490 (1978) (§ 113.3-3(a)) (emphasis added).
problems.
80. Air transportation of the handicapped, for example, presents complex
against
One problem is balancing the need of nonambulatory persons for air transportation
of the airplane.
evacuation
the
hamper
would
presence
their
emergency,
an
in
that,
risk
the
See 42 Fed. Reg. 18,392 (1977)(to be codified in 14 C.F.R. §§ 121.13, 121.311, 121.417, 121.571,
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of transportation, but focuses on bus transportation which may
most immediately affect the largest number of handicapped
and
non-handicapped persons.
A.

Urban Mass TransportationAssistance Act
Congress has recognized that it is pointless to create
jobs for the
handicapped if the handicapped are unable to get from
their
homes
to their jobs.8 In 1970,. the Urban Mass Transportation
Assistance
Act of 196412 was amended by adding section 16.83
That section
declares it to be the national policy that the elderly
and handicapped have a right to use mass transit facilities and
services and
requires that "special efforts" be made to plan and
design public
transit systems so that they can be effectively utilized.
Section 16
also requires that requests for federal funds for mass
transit systems
contain assurances that such "special efforts" are being
made.84
Section 16 has been implemented by regulations promulgated
by the Department of Transportation (DOT)." The
original regulations did not require that every fixed-route vehicle
be accessible to
the handicapped, or that facilities such as subway stations
be retrofitted to make them accessible.86 However, the latest
regulations do
require that every full-sized urban transit bus procured
with Urban
Mass Transportation Administration (UMTA)
funds and contracted for after September 30, 1979, satisfy "Transbus"
specifications

87

The "Transbus" was developed in 1971 with federal
funds as
the result of an effort to develop an accessible fixed-route
bus."
Three major domestic bus manufacturers were involved
in the five
year project, but at the same time, two of the three
manufacturers
developed an "advanced design" bus with a floor height
of twentynine to thirty-two inches and optional "accessibility
features" such
121.586, 123.27, 135.27, 135.81, 135.139) (new Federal
Aviation Administration regulations for
air transportation of the handicapped).
For Department of Transportation regulations for rapid
rail transportation accessibility
see 49 C.F.R. §§ 609.17-.19 (1976).
81. S. REP. No. 93-318, 93d Cong., 1st Sess. 49, reprinted
in [1973] U.S. CODE CONG.
& AD. NEWS 2076.
82. 49 U.S.C. § 1601-1612 (1970).
83. PuB. L. No. 91-453, 84 Stat. 967 (1970).
84. 49 U.S.C. § 1612(a) (1970).
85. 49 C.F.R. §§ 609.1-.25 (1976), as amended by
42 Fed. Reg. 48,339 (1977) (to be
codified in 49 C.F.R. § 60 9 .15(a).
86. 49 C.F.R. § 609.13(1976).
87. 42 Fed. Reg. 48,339, 48,340 (1977) (to be codified
in 49 C.F.R. § 6 09.15(a)).
88. Decision of Brock Adams, Secietary of Transportation,
123 CONG. REc. 10,562 (daily
ed. June 13, 1977) [hereinafter Decision of Sec. Adams].
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s
feature is
as ramps and wheelchair lifts." A major Transbus design
"kneels"
bus
The
level.
a floor only twenty-two inches from street
extends
which
ramp
a
to a floor height of eighteen inches, and has
0
from the door to the curb.
for
In 1976, after an expenditure of twenty-seven million dollars
DOT
research, DOT decided not to mandate Transbus. Instead,
Febafter
procured
buses
required a "kneeling" feature on standard
92 Secretary
year,
last
hearings held
ruary 15, 1977.' Finally, after
3
Transbus1
mandated
Adams
Now all buses purchased with UMTA funds after September
pro30, 1979, must meet Transbus specifications. Full size buses
who
manufacturers
from
purchased
cured before that date must be
for
ramp
or
lift
a
(1)
of
provide a design which permits the addition
wheelone
secure
wheelchairs, and (2) a location in the vehicle to
chair." As regards fixed facilities, such as stations and terminals,
by the
the regulations require that every facility intended for use
UMTA
with
altered
or
designed,
public or employees, which is built,
5
funds conform to the ANSI design standards.
Despite the "special efforts" language of section 16, the impleExisting inaccessible
menting regulations have obvious weaknesses.
9" and no enforcement procebuildings are not required to be altered,
7
dure is provided. The Transbus mandate applies only to full-size
not be
buses. Buses ordered before September 30, 1979, which need 9
" and
years,
more
or
Transbuses, will have a useful life of twelve
89.

U.S.

AFFAIRS FACT SHEET, THE
DEPARTMENT OF TRANSPORTATION, OFFICE OF PUBLIC

May 19, 1977.
§ 609.15); Mass
90. 42 Fed. Reg. 48,339, 48,340 (1977)(to be codified in 49 C.F.R.
Persons, Hearings
Handicapped
and
Elderly
of
Needs
the
Meet
to
Assistance
Transportation
on Public Works and
Before the Subcomm. on Surface Transportationof the House Comm.
A. Currie).
James
of
(1977)(remarks
190
Sess.
1st
Cong.,
95th
Transportation,
91. 42 Fed. Reg. 9,654 (1977).
92. Decision of Sec. Adams, supra note 88, at 10,562.
93. Id.
§ 609.15(c)). It should
94. 42 Fed. Reg. 48,339, 48,340 (1977)(to be codified in 49 C.F.R.
actually be fitted
buses
interim
that
require
specifically
not
do
be noted that the regulations
purchased from
be
buses
the
that
require
to
with these accessibility features. They seem only
Id.
options.
accessibility
offer
who
manufacturers
6
Exceptions to
95. 49 C.F.R. § 609.13(a)(197 ). Rail requirements are at § 609.13(b).
(1976) (on the necessity
app.B
450
Part
C.F.R.
23
also
See
§609.13(c).
at
are
standards
ANSI
of involving the elderly and handicapped in mass transit planning).
F. Supp. 1341, 1360
96. See Philadelphia Council of Neighborhoods v. Coleman, 437
regulations).
the
(E.D. Pa. 1977)(interpreting
1974 Amendment to.
97. An enforcement mechanism is, in some cases, provided by the
which does provide
(1974),
2283
Stat.
88
93-643,
No.
L.
PUB.
Act,
the Federal-Aid Highways
as does section 16,
some funds for mass transit. The amendment requires "special efforts,"
in compliance. 23
not
are
which
programs
to
funding
refuse
to
and directs the Secretary
U.S.C. § 142 note (Supp. IV 1974).
98. Decision of Sec. Adams, supra note 88, at 10,564.

TRANSBUS PROGRAM,
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need not necessarily be accessible. 9
Until the Transbus design is mandatory, the "special
efforts"
requirements of section 16 can, apparently, be met
by special bus
services for the handicapped, known as "paratransit."100
Handicapped organizations oppose paratransit systems. They
view them
as degrading "social services," which provide less-than-equal
access
because they often require advance notification or have
other disadvantages which fixed-route service does not.'0 ' Paratransit
is also
arguably in conflict with the intent of Congress that
the handicapped be integrated into society. The sponsor of section
16 stated:
We are not talking about specialized programs or adding
to the Federal bureaucracy. We are simply talking about granting equal
rights
to a large segment of our population to use public facilities
with the
same ease as everyone else.
Other proposals have been offered that would set up social
transportation facilities for the elderly and the handicapped.
.

.

. How-

ever, besides the factor of costs for these programs, they would
further
serve to segregate the elderly and the handicapped from our
society. 101
B. Section 504 of the RehabilitationAct
Unlike the problems with the Architectural Barriers
Act, most
of the deficiencies of the Urban Mass Transportation
Assistance Act
should be remedied by section 504. Section 504 applies
to any program or activity receiving federal assistance, and clearly
includes
transportation systems which receive funds from
UMTA or any
other federal agency.
Section 504 will provide an enforcement mechanism.
As discussed above, the section 504 guidelines issued by HEW
require the
Department of Transportation to promulgate regulations
implementing section 504, and DOT has done so.' 0
However, the DOT
regulations

must be consistent with the guidelines, and, to be consistent, must require that existing buildings be altered
if there is no
other way to make the "program or activity" accessible.
HEW,
99. See note 94 supra.
100. See 49 C.F.R. § 613 app. (1 9 76)(examples of services
which UMTA believes satisfy
the "special efforts" requirement).
101. Decision of Sec. Adams, supra note 88, at 10,564;
Comment, Mass Transportation
for the Handicappedand the Elderly, 1976 DEr. COL.
L. REV. 277.
102. 116 CONG. REC. 34,180-81 (1970) (remarks of Rep.
Biaggi) (emphasis added). Section 16 was not considered in committee but was offered
and adopted during the House floor
debate of the bill.
103. Section 504 was one of the factors motivating
the Transbus mandate. Decision of
Sec. Adams, supra note 88, at 10,563. The existing regulations,
49 C.F.R. §§ 609.1-25 (1976),
were promulgated in part by authority of section 504.
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recognizing the special problems involved in making transportation
systems accessible, has allowed a special exception to the accessibility timetable set out in the guidelines. If a transportation mode
cannot be made accessible except by means of very expensive structural changes or replacement of facilities, the funding agency may
extend the compliance deadline for a definite and reasonable
time. 10 4 The existing regulatory scheme seems to contemplate a
postponement, not an exemption.
The Rehabilitation Act's impact on the issue of the acceptability of paratransit is less clear. The Transbus mandate is not effective until late 1979 and, depending largely on the demand for new
buses, it could be years before even half the fixed-route buses in use
are affected by it. In the meantime, the paratransit controversy-can
be expected to continue. At least two courts have reasoned that in
passing the Rehabilitation Act, Congress did not intend that all
mass transit vehicles must be accessible to the handicapped.105 Both
courts relied on section 502 of the Act, 06 which created and defined
the duties of the Architectural and Transportation Barriers Compliance Board. One of the Board's duties is to "consider ways in which
travel expenses . . . for handicapped individuals can be met or
subsidized . . . when such individuals are unable to use mass
"107 The courts considered this language proof
transit systems ....
that Congress did not intend to require that all the handicapped be
fully integrated into the mainstream of mass transit systems. By
this reasoning, section 504 was held to be satisfied by meeting the
''special efforts" requirement of the Urban Mass Transportation
Assistance Act.' 8 The courts also held that although 504 required
that special transit service for the handicapped be comparable-to
that offered the general public, it did not require paratransit to be
immediately comparable. 09 These decisions, together with the'extended time period for compliance by transportation systems, indicate that accessibility will be much slower in coming in transportation than in architecture.
104. 43 Fed. Reg. 2,132, 2,135, 2,13.9 (1978)(to be codified in 45 C.F.R. § 85.57(b)). This
alternative is only available if other accessible modes of transportation are available. Id.
105. Vanko v. Finley, 440 F. Supp. 656, 663 n.11 (N.D. Ohio 1977); Bohtke v. Golden
Gate Bridge, Highway & Transp. Dist., Memorandum and Minute Order No. 73362 (Marin
County, Calif. Super. Ct., May 9, 1975), cited in Achtenberg, Law and the Physically Disabled: An Update with Constitutional Implications, 8 Sw. L. REv. 847, 871 (1976). Another
case that seems to confirm the acceptability of paratransit is United Handicapped Federation
v. Andre, 558 F.2d 413 (8th Cir. 1977).
106. 29 U.S.C. § 792 (Supp. IV 1974).
107. Id. § 792(c)(1)(A).
108. Vanko v. Finley, 440 F. Supp. 656, 665 (N.D. Ohio 1977).
10.q Id
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CONCLUSION

The Rehabilitation Act, specifically section 504, is the strongest
federal anti-barriers legislation passed to date. Not only is it broadly
applicable, but it also is the first federal legislation of this type with
an enforcement mechanism, and the first federal act to require retrofitting of existing facilities.
Section 504's weaknesses, however, are as impressive as its
strengths. As discussed above, it does not fill the gaps in the Architectural Barriers Act, and the scheme of agency-by-agency implementation and enforcement, although flexible, can only lead to confusion and delay. Further, the real force of the legislation comes not
from section 504, which is rather vaguely worded, but from the
implementing regulations. It is the regulations which establish the
standards and provide an enforcement mechanism, and they are not
written in granite. If the promulgating agencies and departments
take a soft position on section 504, its effectiveness can be destroyed. 10
One reason to anticipate efforts to have the regulations weakened is the cost of compliance. HEW estimates the cost as 2.4 billion
dollars per year, with a net cost of 300 million dollars a year."' The
Act does not provide federal funds to help defray this cost; it is going
to be borne by programs receiving federal financial assistance, that
is, by groups such as metropolitan transit systems, public and private schools and colleges, and by community chest organizations
110. For example, some transportation managers hope to see Sec. Adams' Transbus
mandate softened. Karr, Handicapped Starting to Make Gains in Drive to Use Public
Transportation,Wall St. J., Mar. 22, 1978, at 12, col. 3.
111. XXXIII CONG. QUARTERLY ALAMANAC 483, 484 (1977). It is difficult to determine
how reliable this estimate is. In the area of architecture, the incorporation of accessible design
features in new construction is expected to add only between one-tenth of one percent and
one percent to costs. PUBLIC RESEARCH INSTITUTE STUDY, DISCRIMINATION AGAINST HANDICAPPED
PERSONS 15 (1976), reprinted in 41 Fed. Reg. 20,312, 20,333 (1976). Alteration of enough
existing facilities to meet the standard of program accessibility has been conservatively
estimated as 216-475 million dollars, which includes only 151-333 million dollars for elementary and secondary schools, and 65-142 million dollars for higher education. Id. at 16-17,
20,334-36. This study also estimates annual net cost of 300 million dollars a year, but reaches
that figure by subtracting from estimated gross costs of 3.2 billion dollars a year estimated
savings of 800 million dollars a year in special education expenditures, 100 million dollars a
year in increased earnings of handicapped college graduates, 1 billion dollars in additional
employment benefits, and 1.5 billion dollars in additional gen'eral earning capacity of the
handicapped. Id. at 46-47, 20364-20365. More pessimistically, the General Service Administration estimated that renovation of only existing GSA-controlled buildings would cost 5
billion dollars. First Report, ATBCB, supra note 33, at 43. In the area of transportation, the
Cleveland-area transit authority argued that a fully accessible bus system there would cost
66.8 billion dollars in capital expenditures and 10.8 billion dollars per year in additional
operating expenses. Vanko v. Finley, 440 F. Supp. 656, 661 (N.D. Ohio 1977).
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such as senior citizens centers, and Y.W.C.A.'s." Where these
groups are to find the money to pay these costs is a question that
will have to be answered in the very near future.
One final criticism of the Rehabilitation Act, particularly section 504, is that it has raised expectations that it does not fulfill. It
has been called the "Civil Rights Act" for the handicapped and
handicapped people believe and expect that that is what it is."' The
fact is that section 504 is not what people have come to understand
as a civil rights act." 4 Because it is keyed to the receipt of federal
financial assistance, section 504 will not remove physical barriers in
stores, theatres, banks, restaurants, and other private businesses. It
will not prohibit discrimination by persons and groups who do not
receive federal funds. It is important that the handicapped, and the
non-handicapped, become conscious of the limitations of section
504. Otherwise, not only will many people be disappointed, but they
will also be unprepared to correct its weaknesses and protect its
strengths.
Charles Fred Allbery, III
Michele Gressel
112. Taxpayers, however, may deduct the amount paid for qualified architectural and
transportation barrier removal up to $25,000 per year. 42 Fed. Reg. 17,870 (1977) as corrected
by 42 Fed. Reg. 19,479 (1977) (to be codified at 26 C.F.R. §§ 7.190-1 to .190-3).
113. An article in Amicus, a publication for the handicapped, said this about section
504:
The law-the Rehabilitation Act of 1973, Section 504-was originally enacted to
protect the civil rights of all handicapped Americans.
Section 504 was designed to reach in a pervasive way those situations where equal
opportunity is not afforded handicapped individuals, and to alter the discriminating
conditions.
The Section 504 regulations address issues of primary importance to the well-being
of handicapped individuals-issues of education, employment, access and use of facilities, and social services. With effective implementation, the federal regulations as a
whole will provide the assurance that the benefits of these areas will be equitably
offered to all individuals by a responsible public.
Section 504 and the New Civil Rights Mandates, 2 AMicus 21 (Sept. 1977).
114. Attempts were made to amend title VII of the Civil Rights Act of 1964 to include
the handicapped, but those attempts failed. See Equal Employment, supra note 2, at 406.
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